FOI 


From: Marcus <foi+request-9022-302cf14e@righttoknow.org.au> 

Sent: Wednesday, 15 June 2022 2:20 PM 

To: FOI 

Subject: Freedom of Information request - Disturbing but unsurprising revelations about 


APSC PID investigation 


Dear Australian Public Service Commission, 


On 10 February 2022, an article was printed in The Australian. The title of the article was Top judge warned of 
registrar overhaul. 


According to the article: 


a) “(Justice Greenwood] objected to plans to downgrade the classification that one existing registrar would be 
appointed to — a decision the court’s chief executive and senior officials attempted to blame on the Australian Public 
Service Commission.” 


b) “Federal Court bureaucrats had circumvented the cap on the number of staff by hiring them at lower levels and 
using special agreements to increase their pay — by up to $50,000 — and their titles.” 


c) On 18 October 2018 Justice Greenwood wrote in an email: 


i. “Warwick tells me that there is a problem because the (APSC) has a veto on any SES appointments.” 


ii. “To solve the problem, Warwick wants to downgrade the role from an SES position, avoid the APSC’s veto and 
appoint [Murray].” 


d) “[Warwick] Soden had claimed that [Murray Belcher], a man who had been at the court for many years could not 
be given the original Senior Executive Service classification advertised because it would be vetoed by the APSC 
representative.” 


e) Justice Greenwood noted that “Sia spoke to me briefly before she went on leave and apparently the (APSC) 
representative was concerned that [Murray Belcher] was not very forthcoming about the changes to the 
management system or otherwise he would make to improve the work of the court.” 


f) Justice Greenwood noted “First, Warwick’s advice that the APSC has a veto on appointment is wrong.” 


g) Justice Greenwood noted “The true position is that neither Warwick nor Sia want to appoint [Murray Belcher]. 
The so called ‘veto’ is a red herring to prevent [Murray Belcher] being awarded the position.” 


h) Justice Greenwood noted that “The SES classification, you will find, will have been taken somewhere else in the 
organisation ...” 


The issues highlighted in the article appear to have been the subject of a PID investigation that Ms Kate McMullan of 
your office considered. 


It appears that the following was recorded in Ms McMullan's report (https://www.righttoknow.org.au/request/r... 


Findings 


On the balance of probabilities, | find that this assertion about the Australian Public Service Commissioner’s 
representative is not substantiated. On the basis of materials provided by the FCSA including a selection report, | 
find that the outcome of the recruitment process was that Mr Belcher was found by the panel (including the 
Australian Public Service Commissioner’s representative on the selection panel) to be the preferred candidate for 
the advertised position. On the balance of probabilities, | find that no “veto power” was exercised or purported to 
be exercised by the Australian Public Service Commissioner’s representative. On the balance of probabilities | find 
that Mr Belcher was appointed to a[n] [Executive Level 2] position on the basis of a role review ... 


In those circumstances, it is not clear whether or for what purpose Mr Soden may have made representations that 
the Australian Public Service Commissioner’s representative had exercised a “veto power”; however, in absence of a 
“veto power” being exercised or being purported to be exercised, any incorrect statement by Mr Soden (whether 
due to a misstatement on Mr Soden’s behalf, a misunderstanding on Justice Greenwood’s behalf, a 
miscommunication between the two, or for some other reason) about action taken by the Australian Public Service 
Commissioner’s representative would not in and of itself constitute disclosable conduct. On that basis, | make no 
further findings about any such comments that may have been made. 


That is very concerning because it looks to me like Ms McMullan set out a series of conjectures and, on the basis of 
those conjectures, made "no further findings about any such comments that may have been made". It looks to me 
like Ms McMullan refused to properly engage in her role as investigator under the PID Act. 


| certainly do not think that Justice Greenwood misunderstood anything based on what has been published in The 
Australian. 


Under the FOI! Act | would like access to: 


a) any and all correspondence between Kerryn Vine-Camp and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 


b) any and all correspondence between Warwick Soden and Kate McMullan for the purposes of the PID investigation 
Kate McMullan conducted; 


c) any and all correspondence between Justice Greenwood and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 


d) any and all documents exchanged between Kerryn Vine-Camp and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 


e) any and all documents exchanged between Warwick Soden and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 


f) any and all documents exchanged between Justice Greenwood and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted. 


Yours faithfully, 


Marcus 


Please use this email address for all replies to this request: 


foitrequest-9022-302cf14e@righttoknow.org.au 


Is foi@apsc.gov.au the wrong address for Freedom of Information requests to Australian Public Service 
Commission? If so, please contact us using this form: 


https://www.righttoknow.org.au/change_request/new?body=apsc 


This request has been made by an individual using Right to Know. This message and any reply that you make will be 
published on the internet. More information on how Right to Know works can be found at: 


https://www.righttoknow.org.au/help/officers 


Please note that in some cases publication of requests and responses will be delayed. 


If you find this service useful as an FOI officer, please ask your web manager to link to us from your organisation's 
FOI page. 


Australian Government 


Australian Public Service Commission 


Marcus 
By email: foit+request-9022-302cfl4e@righttoknow.org.au 


Our reference: <SHC22-29057> <LEX 190> 
Dear Marcus 


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 
Information Act 1982 (FOI Act) made on 15 June 2022 for access to documents held by the 
Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au 
Documents relevant to your request 


3. A copy of your original FOI request is attached. 


Decision on your FOI request 
4. Iam authorised under subsection 23(1) of the FOI Act to make FOI decisions. 
5. Subsection 24A(1) of the FOI Act provides that an agency may refuse a request for access 


to a document if the agency is satisfied that all reasonable steps have been taken to find the 
document and the agency is satisfied that the document does not exist. 


6. I am satisfied that all reasonable steps have been taken to find any document relevant to 
parts (a) — (f) of your request. Searches included retrieval of former employees’ 
correspondence by our ICT service provider, and examination of those results. 


7. No documents were found. I have therefore decided to refuse your request for access under 
section 24A of the FOI Act. 
Contacts 


8. If you require clarification on matters in this letter please contact the Commission’s FOI 
Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au 


Review rights 


9. You are entitled to seek review of this decision. Your review rights are set out at 
Attachment A. 


B Block, Treasury Building 
Parkes Place West PARKES ACT 2600 
GPO Box 3176 CANBERRA ACT 2600 


Yours sincerely 


Giorgina Strangio 
Authorised FOI decision maker 


7 July 2022 


ATTACHMENT A 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review. Before you seek review of a 
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 
may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 
FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 
Commission; and/or 


2. external review by the Australian Information Commissioner. 
There are no fees applied to either review option. 
Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 
made the original decision will carry out the review. The Internal Review Officer will 
consider all aspects of the original decision and decide whether it should change. An 
application for internal review must be made in writing within 30 days of receiving this letter 
to: 


Email: foi@apsc.gov.au 


Post: The FOI Officer 


Australian Public Service Commission 
B Block, Treasury Building 

GPO Box 3176 

Parkes Place West 

PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 
submissions you would like the Internal Review Officer to further consider, and your reasons 
for disagreeing with the decision. 


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision. You have 60 days to apply 
in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 


Online: Wwww.oaic.gov.au 

Post: Australian Information Commissioner 
GPO Box 5218 
SYDNEY NSW 2001 

Email: enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online. Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman 
Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website: WWwW.oaic.gov.au 


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone: 1300 362 072 
Website: www.ombudsman.gov.au 


